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1.  Summary of the contents of the Decree 

 

 

 

After a long gestation, we find ourselves commenting once again on the Green Pass 
obligation in the workplace. However, this time, we no longer refer to the drafts, but to the 
Law by Decree no. 127/21, published in the Official Gazette on September 21, 2021. 

From a structural point of view there are no substantial differences compared to the text of 
the drafts circulated in the last few days; what changes are some of the consequences in case 
of non-possession or failure to produce the certificate. 

Therefore, in this new paper we will try to provide you with the most definitive indications 
on the Law by Decree. 

In this context, we will try to summarize the contents of the Decree with reference to public 
employment, judicial offices and private employment. 

First of all, the measure will apply from October 15, 2021 to December 31, 2021; therefore, 
a general obligation will come into force across both the public and private sector. 

From a systematic point of view, the Decree adds three articles (9 quinquies, sexies and 
septies), to the text of Law by Decree no. 52/2021, as converted with amendments by Law 
no. 87 of June 17, 2021, and it introduces for all categories the same obligation to have 
access to workplaces, i.e., to “possess and exhibit, upon request, the COVID-19 green 
pass”. 

This obligation for both the public and private sectors is extended not only to “direct” 
employees, but also to “all those who carry out, for whatever reason, their work, training or 
voluntary activities” in the abovementioned places. 

It should be noted that with the amendments applied to the Decree at the time of 
publication, it was also specified that the Green Pass obligation is limited to "the national 
territory", a specification that is not found in the private sector, with obvious consequences 
for personnel abroad. 

In the public sector the obligation is also extended to “persons holding elected office or top 
institutional positions”. 

As part of the amendments made at the time of publication, the list of obligated parties also 
includes temporary judges employed in the public administration, to whom the regulations 
of article 9 sexies, paragraphs 2 and 3 (about judicial offices) will be applied, but to whom 
the system of administrative sanctions provided for public employment applies. 

The only persons excluded are the “subjects exempt from the vaccination campaign on the 
basis of appropriate medical certification issued in accordance with the criteria defined by 
Circular of the Ministry of Health”. 

The control is delegated to public or private employers who will have control ann all those 
having access to the workplace (even on subjects who are not their own employees). 
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Within the date of entry into force of the obligation, public and private employers will be 
called upon to draft operating procedures to carry out the verification of the obligation and 
to appoint the persons in charge of this activity. 

With regards to the methods to verify possession of the green pass, organizational 
procedures shall be implemented, preferring checks at the entrance, with the possibility of 
carrying out sample checks, always in compliance with the provisions of the Prime Minister 
Decree of June 17, 2021 and subsequent amendments and additions, which imposes the 
verification of the QR code through the mobile application (“VerificaC19”) without the 
acquisition of any data other than that relating to the ownership and validity of the 
certificate. 

In the public sector, the Decree confirms that guidelines will be issued by the President of 
the Council of Ministers. 

With regards to the consequences, there are major differences between the content of the 
draft and the final text of the Decree. 

In the drafts circulated prior to the publication of the Decree, a different regime was 
foreseen for the public and private sectors with the consequence of the suspension of the 
employment relationship at different times. 

In the final text of the Decree the hypothesis of suspension of employment disappears and 
it is replaced by the sole consequence of unjustified absence (and this means that the 
employer shall not send any communication to the employees). In the case of public 
employment, the unjustified absence is extended also beyond the term originally foreseen.  

Therefore, in the event of non-compliance with the obligation, the worker, whether public 
or private, will immediately face the consequence of unjustified absence for the entire 
period of non-compliance with the obligation and, in any case, no later than December 31, 
2021, with the right to maintain their employment relationship and without disciplinary 
consequences. 

A different scenario is the one in which the worker enters the workplace without the 
required certification, in which case he/she will be subject to the administrative sanctions 
described below, in addition to the disciplinary consequences provided for in the various 
sectors. 

A special discipline is foreseen for companies with less than fifteen employees, establishing 
that only “after the fifth day of failure to submit the aforementioned certification, the employer 
may suspend the worker for the duration corresponding to that of the work contract stipulated 
for the replacement, in any case for a period not exceeding ten days, ... “. The above provision 
was also amended by means of the published Decree, which now specifies that the contract 
for replacement of the absent employee may be renewed only once. 

The administrative sanctions are articulated differently depending on the conduct 
attributable to the employer or the employee, and also in this case the regulations of the 
public and private sectors coincide. 

In the event that the worker enters the workplace in violation of the Green Pass obligation, 
they shall be punished with the administrative sanction of the payment of a sum ranging 
from 600.00 to 1,500.00 Euros. 

In the event that the employer does not verify the possession of the certification or does not 
adopt the organizational measures for the access of workers, it is punished with the 
administrative sanction of the payment of a sum from 400.00 to 1,000.00 Euros. 
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2.  The public sector  
 

 

 

 

Art.9 quinquies  From October 15 to December 31, 2021 

Addressees of the obligation Personnel of all 
public 
administrations 
of the State, 
including staff 
governed by 
public law, staff 
of independent 
administrative 
authorities, the 
Bank of Italy, 
public economic 
bodies and 
constitutional 
bodies. 

Elective or 
institutional 
positions. 

Judges out of 
office employed 
in Public 
Administration. 

Subjects who 
carry out, in any 
capacity, work or 
training activities 
or voluntary 
work for public 
administrations. 

Content of the obligation Possess and show, upon request, COVID-19 green pass. 

Employer’s obligation 
 Verify the possession of the green pass also for the workers of third 

parties who carry out work, training or voluntary activities for any 
reason at the administration  

 Define operating procedures for the organization of checks, including 
sample checks, giving priority to checks carried out at the time of 
access. 

Consequences for the worker 
arising from non-compliance 
with the obligation 

Unjustified 
absence without 
disciplinary 
consequences 
and suspension of 
salary until a 
green pass is 
obtained and in 
any case no later 
than December 
31, 2021. 

n/a n/a Unjustified 
absence without 
disciplinary 
consequences 
and suspension of 
salary until a 
green pass is 
obtained and in 
any case no later 
than December 
31, 2021. 
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Consequences of entering 
workplaces without a green 
pass 

Disciplinary 
consequences + 
administrative 
sanction from 
600,00 to 
1.500,00 Euro, 
issued by the 
Prefect 

Administrative 
sanction from 
600.00 to 
1,500.00 Euro, 
issued by the 
Prefect 

Administrative 
sanction from 
600.00 to 
1,500.00 Euro, 
issued by the 
Prefect 

Disciplinary 
consequences + 
administrative 
sanction from 
600,00 to 
1.500,00 Euro, 
issued by the 
Prefect 

Administrative sanctions for 
the employer in case of 
omitted control or omitted 
preparation of 
organizational measures 

Administrative sanction - imposed by the Prefect - between 400.00 and 
1,000.00 Euro 

Exclusion Subjects exempt from the vaccination campaign on the basis of appropriate 
medical certification issued according to the criteria defined by Circular of 
the Ministry of Health. 
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3. The private sector 
 

 

 

Art.9 septies  From October 15 to December 31, 2021 

Addressees of the obligation 
Any person who engages in 
employment at a workplace in the 
private sector in any capacity 

Anyone who performs training or 
volunteer work at a workplace in the 
private sector 

Content of the obligation Possess and display, upon request, COVID-19 green pass 

Employer’s obligation 
 Verify that workers, also employed by third parties, who are 

working, training or volunteering at the workplace have a green 
pass; 

 Define operating procedures for organizing checks, including 
sample checks, with priority for checks to be carried out at the 
time of access. 

Consequences for the worker 
arising from non-compliance 
with the obligation 

Unjustified absence without disciplinary consequences and suspension of 
salary obligation until a green pass is obtained, but no later than December 
31, 2021. 

Employers with less than 15 
employees 

Unjustified absence and, after the fifth day, suspension of the relationship 
without disciplinary consequences and suspension of the salary for the 
duration of the replacement contract, which cannot exceed 10 days and 
that can be renewed once only (in any case not beyond December 31, 
2021). 

Consequences of entering 
workplaces without a green 
pass 

Disciplinary consequences + administrative sanction from 600,00 to 
1.500,00 Euro, issued by the Prefect 

Administrative sanctions for 
the employer in case of omitted 
control or omitted preparation 
of organizational measures 

Administrative sanction - imposed by the Prefect - between 400.00 and 
1,000.00 Euro 

Exclusion Subjects exempt from the vaccination campaign on the basis of appropriate 
medical certification issued according to the criteria defined by Circular of 
the Ministry of Health. 

  



8 
 

 
 

 

 

4.  FAQ: Focus on the private sector 
 

 

 

 

1. To whom does the obligation apply? 

To anyone who performs work at the workplace in the private sector (in any capacity) 
and to anyone who performs training or volunteer work at places where work is 
performed. 

2. How long does the Green Pass obligation last?  
From October 15 to December 31, 2021. 

3. If the service is performed entirely outdoors, i.e. not at a physically determined 
location, is there a Green Pass obligation? 
Yes, such obligation can be implicitly derived from the provision that requires to 
control all workers who have access to the workplace (even if employed by third 
parties). 

4. Does the Green Pass obligation apply to contract workers, supplied workers or 
posted workers? If yes, who shall control them? 
Yes, they are obliged to possess and show the Green Pass and the control shall be 
carried out by the employer where the working activity is performed. 

5. Does it apply to individuals who occasionally have access to the workplace, such 
as delivery workers or suppliers? 
Yes, as they have the right to access the workplace. 

6. What are the operational methods to implement the control on the Green Pass? 
Those that each company will want to give itself, provided they are compliant with 
the Law by Decree and subject to the indications of the Prime Ministerial Decree of 
17.6.2021, as subsequently amended. 

7. What is the sample size sufficient to consider the obligation fulfilled? 
This is an unspecified figure but certainly it must be a significant proportion of the 
population entering the workplace. 

8. Is it possible to imagine trade union involvement in these matters, even if not 
foreseen by the law? 
It is highly recommended in order to share organizational and management aspects. 
Similarly, it would be appropriate to involve the Committee for the application and 
verification of the rules contained in the “Shared protocol for updating measures to 
challenge and contain the spread of the SARS-CoV-2/COVID-19 virus in the 
workplace” (in which company union representatives and the employees’ safety 
representatives participate). 

9. Shall the persons in charge of verifying violations be employees or can they be 
third parties? 
The Law by Decree does not specify anything on this point, but it seems allowed to 
appoint third parties. 
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10. What should be indicated in the act of appointment of the person in charge of 
verification? 

It would be advisable to specify the organizational act that determines the methods 
of control and a copy of the Prime Minister Decree of 17.6.2021 and subsequent 
amendments. 

11. How should the employer inform employees of the Green Pass obligation and how 
it will be verified? 

The law is silent on this point, but from an operational point of view, it seems 
necessary to inform all employees of the methods and persons in charge of the check. 

12. Can I check the Green Pass every day? 
Yes, on the basis of the Decree. 

13. Can I record the end of the period of validity of the Green Pass? 
No, because Prime Minister Decree of 17.6.2021 and subsequent amendments 
specifies that it is not possible to collect or process any data at the time of verification. 
Such conclusion is indeed not very shareable given the management problems that 
this will involve for the companies. 

14. What if, despite having the Green Pass, I have contracted the virus?   
The Decree only regulates the possession and exhibition of the certificate. All other 
measures for the protection of workers’ safety remain in force and employers must 
continue to apply the Protocol. 

15. In companies with more than 15 employees, after the fifth day without a green 
pass, do I have to suspend the worker? 
No, in the final text of the Decree, the hypothesis of suspension of the relationship 
disappears and the worker without a green pass will always be considered an 
unjustified absentee (without pay and without disciplinary consequences). 

16. In companies with less than 15 employees, is the suspension from work and from 
salary for lack of a Green Pass a disciplinary sanction and, as such, must it follow 
the procedure provided for under article 7 of the Workers’ Statute? 
No, suspension from work for not having a Green Pass is not a disciplinary sanction 
and, therefore, it is not subject to the discipline and terms of disciplinary proceedings, 
it will be handed over directly to the employee and will take immediate effect. 
For this reason, the suspension measure shall not refer to the statutory or collective 
rules on disciplinary proceedings, but only to the provisions set forth in the Decree. 

17. Can I start a disciplinary procedure in case of access without Green Pass? 
Yes, this is provided under paragraph 8 of article 3 of the Decree, but the hypothesis 
seems to be related to the case in which the worker has not undergone a verification 
when entering the premises and a subsequent control carried out within the 
company’s premises is found to be in breach of the obligation. 

18. In the event of a non-sampling check, is it conceivable to take disciplinary action 
against the checker in the event of access without a Green Pass? 
Yes, it seems reasonable to challenge the assigned task. 
 

19. Is it necessary to update the Document of risks assessment (DVR) when the Green 
Pass obligation comes into effect? 



10 
 

The obligation to update the DVR had already been introduced with the previous 
emergency provisions, nevertheless, it seems appropriate to update the document 
with the new control procedures introduced in the company and with the evaluation 
of the risks connected to the activities of the so-called controllers and/or any other 
professional figure included in the procedure introduced in the company. 

20. With Green Pass obligation entering into force, is it necessary to provide a privacy 
notice to workers? 

Strictly speaking if the electronic control system does not show any data other than 
the validity of the Green Pass and this is not recorded it would not be necessary, 
however, it might be useful or at least appropriate to provide a privacy notice to 
employees if you are forced to carry out a manual check of the Green Pass (e.g. due to 
the failure of the electronic systems), since the paper support contains additional data 
such as - albeit indirectly - the expiry date. 

21. If a worker does not have a Green Pass, but can work remotely, is it legitimate to 
consider them unjustifiably absent (or suspend them in the case of companies 
with fewer than 15 employees) or should them be placed in smart working? 

Without prejudice to the fact that the choice of how to render the work service is left 
to the employer/entrepreneur, as long as the emergency period lasts, it seems more 
compliant with the canons of good faith to allow those workers, whose service can be 
rendered from remote (smartworking), to work remotely, especially if they have 
already performed their activity from remote in the past. 

22. Prior to October 15, 2021, can I ask all employees if they will have a green pass on 
that date? 
Yes, but no inquiries can be made as to the qualification (vaccination, swab, etc.) on 
the basis of which the green pass will be held.  

23. Does the employer have to bear the cost of the swab taken by the unvaccinated 
employee? 
No, but the Decree provides for the free performance of rapid antigenic tests for 
individuals who cannot receive or complete the vaccination on the basis of 
appropriate medical certification. 

24. Since everyone who has access to the workplace will have a Green Pass as of 
October 15, 2021, is it possible not to use masks and not to observe the minimum 
distance? 
No, because the “Shared Protocol for Updating Measures to Combat and Contain the 
Spread of SARS-CoV-2/COVID-19 in the Workplace” remains applicable and in force. 
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